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CAP 111 ENTERPRISES LLC, 251 E.
MAIN ST., LLC, 67 PURCHASE ST LLC,
PUB STREET PLEASANTVILLE LLC,
AND LOCALI KITCHEN & BAR LLC,

on behalf of themselves and all others
similarly situated,

Plaintiffs,

MANHATTAN BEER DISTRIBUTORS,

LLC, SIMON BERGSON, AND MICHAEL

MCCARTHY,

Defendants.

Civil Case No.: 22 Civ. 1408 (CS) (AEK)

PGPS ERNY ORDER GRANTING PLAINTIFFS’ UNOPPOSED MOTION FOR

PRELIMINARY APPROVAL OF THE CLASS ACTION SETTLEMENT,
PROVISIONAL CERTIFICATION OF THE SETTLEMENT CLASS, APPOINTMENT
OF CLASS COUNSEL AND CLASS REPRESENTATIVES, AND APPROVAL OF THE
NOTICE PLAN AND RELATED PROCEDURES

WHEREAS, Defendants Manhattan Beer Distributors, LL.C, Simon Bergson, and Michael

McCarthy (“Defendants™) and Plaintiffs Cap 111 Enterprises LLC, 251 E. Main St., LLC, 67

Purchase St LLC, Pub Street Pleasantville LLC, and Locali Kitchen & Bar LLC (“Plaintiffs”)

(collectively, the “Parties”) in this proposed class action (the “Action”) have entered into the Class

Action Settlement Agreement (the “Settlement Agreement” or “Settlement,” ECF No. 192-1);

WHEREAS, Plaintiffs have moved pursuant to Rule 23(e) of the Federal Rules of Civil

Procedure, for an order preliminarily approving the Settlement and the other terms and conditions

of the Settlement Agreement (the “Preliminary Approval Motion”); and
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WHEREAS, the Court, having considered the Preliminary Approval Motion, the
Settlement Agreement together with all exhibits and attachments thereto, the relevant legal

standards, the record in the Action, and the arguments of counsel;
NOW THEREFORE, THE COURT HEREBY FINDS AND ORDERS AS FOLLOWS:

l. Settlement Terms. Unless otherwise defined herein, all capitalized terms shall have

the same definitions as set forth in the Settlement Agreement.
2 Jurisdiction. This Court has jurisdiction over the subject matter of the Action and
all parties to the Action, including members of the Class.

3. Preliminary Approval of Proposed Settlement. The Court has considered the

pleadings and arguments made by Plaintiffs in support of the Preliminary Approval Motion and
finds that, subject to further consideration at the Final Approval Hearing, the Settlement is fair,
reasonable, adequate, and that the Court will likely be able to approve the Settlement under Rule
23(e)(2) and certify the class for purposes of judgment on the Settlement. The Court preliminarily
finds that the Settlement is the result of informed, non-collusive, and arm’s length negotiations
involving experienced counsel familiar with the legal and factual issues of this case and made after
multiple days of negotiations, including a full-day mediation before Martin F. Scheinman, Esq.,
an experienced class action mediator, on February 8, 2024, and an additional mediation session
before Mediator Scheinman on August 15, 2024.

4. The Court likewise preliminarily finds that the Settlement meets the applicable
requirements of law, including Rule 23(e); that the relief provided to the Class is adequate; that
Plaintiffs and Plaintiffs’ counsel have adequately represented the Class; and that the Settlement

treats Class Members equitably relative to each other. The Court therefore grants preliminary
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approval of the Settlement, including the terms and conditions for settlement and dismissal as set

forth in the Settlement Agreement and accompanying Exhibits.

1 Settlement Class. The Court preliminarily finds for settlement purposes only that

Plaintiffs have met the requirements for class certification under Rules 23(a) and (b) and finds that:

a.

b.

the Class is so numerous that joinder of all members is impracticable;

there are questions of law or fact common to the Class;

the claims of Plaintiffs are typical of the claims of the Class;

Plaintiffs will fairly and adequately protect the interests of the Class;

questions of law and fact common to Class Members predominate over any
questions affecting only individual Class Members; and

a class action is superior to other available methods for fairly and efficiently

adjudicating the controversy.

6. For settlement purposes only, the Court provisionally certifies the following class

under Rule 23(e):

All Manhattan Beer customers who purchased bottled beverages from Manhattan Beer and
were charged a $0.10 deposit for cardboard mother cartons at any time between February
18,2016 and May 13, 2024 and were not fully credited for all such deposits via redemption
or refund, except the following: (a) Defendants and any parent, subsidiary, or affiliate of
Defendants; (b) any entity in which Defendants have or had a controlling interest, or which
Defendants otherwise control or controlled; (¢) any officer, director, employee, legal
representative, predecessor, successor, or assignee of Defendants; (d) all federal, state and
local government entities; and (¢) any judge, justice or judicial officer presiding over the
Action and the members of their immediate families or judicial staff.

7. Class Representatives. For settlement purposes only, the Court preliminarily

appoints Plaintiffs as Class Representatives.



Case 7:22-cv-01408-CS-AEK  Document 195  Filed 12/18/24 Page 4 of 6

8. Class Counsel. For settlement purposes only, the Court preliminarily finds that
Plaintiffs’ counsel meet the requirements of Rule 23(g) and appoints Steven L. Wittels, J. Burkett
Mclnturff, Tiasha Palikovic, and Ethan D. Roman of Wittels McInturff Palikovic as Class Counsel.

9. Settlement Administrator. The Court hereby approves Arden Claims Service LLC

(“Arden”) to act as Settlement Administrator. Arden shall be required to perform all the duties of
the Settlement Administrator as set forth in the Settlement Agreement and this Order.

10. Qualified Settlement Fund. Arden is authorized to establish the Qualified

Settlement Fund (“QSF”) pursuant to the terms and conditions set forth in the Settlement
Agreement.,

11. Class Notice. The Court finds that the content, format, and method of
disseminating notice as set forth in the Settlement Agreement and documents in support of the
Preliminary Approval Motion fully complies with due process and Rule 23. The Court approves,
as to form and content, the Notice of Class Action Settlement, the Notice Plan, and the Settlement
Agreement’s other notice-related terms. Accordingly, the Court hereby approves such notice and
directs that such notice be disseminated in the manner set forth in the Settlement Agreement.

12.  Exclusion and Objection Procedure. The Court finds that the Parties have designed

reasonable procedures by which Class Members may request exclusion from, or object to, the
Settlement. The Court hereby adopts the Settlement Agreement’s exclusion and objection
procedures.

13.  Schedule of Future Events. The Court adopts the Plaintiffs’ proposed schedule of

future events as set forth below:

EVENT DATE
Deadline to substantially complete notice 45 days after entry of the Court’s Preliminary
pursuant to Notice Plan (*Notice Date”) Approval Order
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Deadline for motion for final approval of all 14 days prior to the Objection/Exclusion
Settlement terms Deadline
Objection/Exclusion Deadline 60 days after Notice Date

Deadline for Parties to file a written response | 2 days before the Final Approval Hearing
to any valid objection filed by a Class Member

Final Approval Hearing Not less than 120 days after entry of the
Preliminary Approval Order, or as soon
thereafter as is convenient for the Court

14.  Final Approval Hearing. A Final Approval Hearing is scheduled for

. Q'M =
A?ﬁ-\\ 9‘% ,2025 at \0'15 . The Court reserves the right to adjourn the date of the Final

Approval Hearing without further individual notice to Class Members. The Court may approve
the Settlement with such modifications as may be agreed to by the settling parties, if appropriate,
without further notice to the Class.

15.  All proceedings in this Action are stayed until further ordered by this Court, except
as may be necessary to implement the Settlement or comply with the terms of the Settlement
Agreement. Pending final determination of whether the Settlement should be approved, no Party

untess 1 has exchded shoelf Gone T Se tHemewd,
nor any Class Member/ﬂrircctly or indirectly, representatively, or in any other capacity, shall

commence or prosecute any action, or proceeding in any court or tribunal asserting any claims
released by the Settlement Agreement.

16.  If the Settlement is not approved or consummated for any reason whatsoever, the
Settlement and all proceedings in connection with the Settlement will be without prejudice to the
right of the Parties to assert any right or position that could have been asserted if the Settlement
Agreement had never been reached or proposed to the Court. In such an event, the certification of

the Class will be deemed vacated.
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17. No Admission of Liability. By entering this Order, the Court does not make any

determination as to the merits of this case. Preliminary approval of the Settlement Agreement is
not a finding of admission or liability by Defendants. The Court adopts the limitations on the
admissibility of the Settlement Agreement as set forth therein.

18.  Retention of Jurisdiction. The Court retains jurisdiction over the Action to consider

all further matters arising out of, or connected to, the Settlement and the settlement process as

described therein and/or permitted under applicable law.

IT IS SO ORDERED

Dated: _ Vecewder (7 204 W;r/‘&“(“?

The Hon. Cathy Seibel
United States District Judge






